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Portugal

Joao Nuno Barrocas and Ricardo Grilo
Barrocas Advogados

General

1 Describe, in general terms, the key commercial aspects of the oil
sector in your country.

Portugal is not an oil-producing country and in its history there has
yet to be an oil discovery or any significant production in its territory
(onshore or offshore).

Indeed, despite research and exploration activities, no oil accu-
mulation or reservoir with relevant commercial viability has been
discovered, either in its onshore territory or in the offshore waters of
its territorial sea and economic exclusive area.

The exploration works done so far were mostly done in shallow
offshore and in onshore areas and reached their peak in the 1970s,
with a drastic drop in activity in the 1980s and 1990s.

With a clear objective of making the legal framework more
attractive, simpler and less cumbersome to private international
oil companies possibly interested in investing in oil exploration in
Portugal, legislation was enacted in 1994 for upstream activities
(Decree-law 109/94, the Petroleum Law), providing a new regula-
tory framework for upstream activity that is still in force at present.

The new legislation took some time to attract interest and it was
only with advances in seismic and drilling technology in offshore
and deep offshore waters that activity picked up again in the 21st
century.

In 2007 a total of 12 concession areas for exploration and
production were awarded, mostly in the offshore and deep off-
shore areas, adding to the existing onshore and shallow offshore
concessions.

Since then, a number of 2D and 3D seismic expeditions in deep
offshore areas have been undertaken but still no drilling has been
done in these areas. Some minor drilling in onshore areas has taken
place.

Currently, the few companies (approximately six) that are active
in the country are all private, both foreign and Portuguese-based.

In the midstream and downstream areas, the market is much
more developed and mature with Portuguese and foreign-based
operators involved in refining, distribution and marketing.

2 What percentage of your country’s energy needs is covered, directly
or indirectly, by oil as opposed to gas, electricity, nuclear or non-
conventional sources? What percentage of the petroleum product
needs of your country is supplied with domestic production? What are
your country’s energy demand and supply trends, especially as they
affect crude oil usage?

According to the most recent data (for 2011), more than 50 per cent
of Portugal’s energy needs are covered by oil. Of 22.496 million tons
of oil equivalent (toe), 10.331 million toe directly or indirectly derive
from oil, which is particularly significant since Portugal is not an oil-
producing country (ie, its energy needs are not covered domestically
and thus naturally leads to a high level of energy dependence).
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As regards energy consumption, there is no great difference
between the general patterns observed in Portugal and in other
European countries: industry and transport represent the bulk of
total energy consumption.

3 Does your country have an overarching policy regarding oil-related
activities or a general energy policy?

Portugal has a specific piece of legislation that governs oil-related
activities in the upstream phase (exploration, extraction and produc-
tion of crude oil), namely the Petroleum Law.

However, since such activity is scarce, with projects not having
proceeded further than the exploration phase and the industry not
being well developed, the legislation is mostly broad and not very
technical.

Possibly by virtue of the scarcity of activity, the technical aspects
and standards thus far have not been regulated and are still dealt
with by specific ministerial regulation.

The Energy and Minerals Directorate (the DGEG) is an admin-
istrative branch integrated into the Ministry of the Economy and
is entrusted with supervising, promoting, oversight and to some
extent regulating the energy, natural resources and minerals sector,
in particular concerning oil, gas, mining, hydroeletric, renewables
and biofuels.

Further, there is a general legal regime that sets forth the prin-
ciples of the Portuguese petroleum system (Decree-law 31/2006)
and of the activities of storing, transportation, distribution, refining,
marketing and organisation of crude oil and oil-refined products
and markets.

4 |s there an official, publicly available register for licences and
licensees?

The website of the DGEG (www.dgeg.pt) in the area of exploration
and production of crude oil (www.dgeg.pt/dpep/pt/info_pt.htm)
provides a list of the current holders of concession rights identifying
the respective concession areas and blocks held.

The DGEG keeps all files and registries concerning licences,
licensees, concession contracts and concessionaires.

Regulation overview

5 Describe the key laws and regulations that make up the general legal
framework regulating oil activities. Are there any legislative provisions
that allow for expropriation of a licensee’s interest and, if so, under
what conditions?

The Portuguese Constitution (in its article 84) and the Petroleum
Law (in its article 4) set out that mineral reservoirs and hydrocarbon
accumulations found in the Portuguese subsoil are part of the public
domain.
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The Petroleum Law governs oil-related activities in the upstream
phase.

In rather high-level and general terms, the Petroleum Law reg-
ulates matters such as procurement, types of awards, licences and
concessions, rights and obligations of the concessionaires, works
programmes and phases of the projects, withdrawal and relinquish-
ment rights and obligations, oil ownership rights, royalties and taxes,
participation interests, duration, termination, guarantees, insurance,
procedures, general standards to be followed in the execution of the
works and prerogatives of the state, among other things.

Article 64 of the Petroleum Law does set out the entitlement of
the Portuguese state to redeem or expropriate the concessions based
on a justified public interest, against payment of a fair compensation
to the concessionaires.

As mentioned above, Decree-Law 31/2006 sets forth the prin-
ciples of the Portuguese petroleum system and of the activities of
storing, transportation, distribution, refining, marketing and organi-
sation of crude oil and oil-refined products and markets.

6 Identify and describe the government regulatory and oversight bodies
principally responsible for regulating oil activities.

There is no specific, independent or autonomous regulatory agency
entrusted with oil regulation.

The DGEG is an administrative branch integrated into the
Ministry of the Economy and is entrusted with supervising, promot-
ing, overseeing and to some extent regulating the energy, natural
resources and geology sector, in particular concerning oil, gas, min-
ing, hydroeletric, renewables and biofuels.

Regulation and supervision of certain areas in midstream and
downstream activities is carried out by other bodies within the
Ministry of the Economy.

7 What government body maintains oil production, export and import
statistics?

The DGEG and the National Institute of Statistics are the entities
that maintain oil production, export and import statistics.

Natural resources

8 Who holds title over oil reservoirs? To what extent are mineral rights
on private and public lands involved? Is there a legal distinction
between surface rights and subsurface mineral rights?

As per article 84 of the Portuguese Constitution and article 4 of the
Petroleum Law, the mineral reservoirs and hydrocarbon accumula-
tions found in the Portuguese subsoil are part of the public domain
(the Portuguese state).

The inland surface rights can be private or public but the sub-
soil mineral reservoirs are public and are subject to expropriation
and payment of adequate compensation when surface rights are
private.

Pursuant to the Montego Bay Convention of 1982, of which
Portugal is a party, and to Law 34/2006, Portugal is entitled to
explore, on an exclusive basis, all subsoil, natural and economic
resources within its continental shelf up to 200 nautical miles off
the coast of continental Portugal and insular Portugal (the islands of
Madeira and the Azores), comprising its territorial waters (within 12
nautical miles) and its exclusive economic waters (from 12 to 200
nautical miles).

The Portuguese state is also entitled to authorise and regulate the
awarding of rights to third parties to carry out exploration activities
in those same areas. This is done by way of concessions whereby the
state awards to the concessionaires (normally private parties), for a
certain term, the right to explore and produce the oil.
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9 What is the general character of oil exploration and production activity
conducted in your country? Are areas off-limits to exploration and
production?

Currently, there are nine active concession areas in deep offshore
and eight concession areas in shallow offshore and onshore.

There are indeed areas in Portuguese waters reserved for defence
and military purposes. There are also reserved and protected envi-
ronmental areas, mostly inland.

All exploration and production works to be carried out off-
shore are subject to the jurisdiction and supervision of the DGEG
on petroleum matters and of the Portuguese Maritime Authority
(AMN), which concerns navigation traffic, safety, protection of
natural resources, prevention of water pollution, access to and man-
agement of the sea waters under Portuguese jurisdiction and of the
activities developed therein.

The AMN congregates several ministries and authorities in con-
nection with the different types of economic and public activities
that may be carried out in Portuguese waters (including fishing,
defence, environment and water regulation).

10 What government body regulates oil exploration and production in your
county? How are rights to explore and produce granted? What is the
procedure for applying to the government for such rights?

The DGEG - integrated into the Ministry of the Economy - regu-
lates oil exploration and production.

There are basically two types of instruments under which oil
exploration rights can be granted. Licences of previous assessment
only allow the holder to perform preliminary research and obtain
geologic samples processing of the existing data, including the data
stored in the archives of the DGEG. These licences are granted for
a limited term of six months before any actual contractual rights of
exploration and production are awarded.

Concession rights of exploration and production, on the other
hand, are awarded by the state to concessionaires for a certain
term (normally a total of approximately 30 to 35 years including
the exploration phase), and include the right to research, explore
and produce oil and, at the same time, the full financial, mate-
rial and legal burden and risk of the exploration and production.
Correspondingly, during the concession period, the concessionaires
are entitled to own the oil extracted following commercially success-
ful discoveries.

Not being an oil-producing country, there is naturally no
production-sharing agreement regime in force in Portugal and no
national oil company holding exclusive or special rights.

Licences of previous assessment may be granted by the state fol-
lowing formal requests addressed by private interested companies
that demonstrate adequate technical and financial capability and
disclose the objectives to be reached and the means to be applied.

The general rule is that the grant of concession rights of explo-
ration and production must emerge from a procurement procedure
under the form of an international public tender (international bid
rounds) launched by the Portuguese state.

Exceptionally, concession rights to certain areas may be granted
by way of direct negotiation, including areas declared as perma-
nently available, areas which were subject to tender and were left
without any interested bidder, areas relinquished by former conces-
sionaires and adjacent areas to existing concession areas where uni-
tisation is justified.

The successful bidders must demonstrate the adequate technical,
financial and legal capability to be awarded the contract and the
award decision shall also be based on the quantity and regularity of
the works programme proposed, as well as the financial participa-
tion (counterpart) offered to the state by the bidders.

Getting the Deal Through — Oil Regulation 2013
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11 Does the government have any right to participate in a licence? If
S0, is there a maximum participating interest it can obtain and are
there any mandatory carry requirements for its interest? Does the
government have any right to participate in the operatorship of a
licence?

No, such rights exist on the part of the government as an operator
or as a concessionaire.

12 |If royalties are paid, what are the royalty rates? Are they fixed? Do they
differ between onshore and offshore production? Aside from tax, are
there any other payments due to the government? Are there any tax
stabilisation measures in place?

Royalties on production or extraction of crude oil are due at pro-
gressive rates and vary according to quantities and location of
production.
For onshore production or production located in inland waters
(eg, rivers), the royalties regime is:
¢ exemption from royalties up to an annual production of 300,000
tons;
® 6 per cent of anything above 300,000 tons up to 500,000 tons
of annual production; and
* 9 per cent of anything above 500,000 tons.

For shallow offshore productions (water depths of up to 200 metres):

* exemption from royalties up to an annual production of 500,000
tons; and

e 10 per cent of anything above 500,000 tons.

Currently, there is a full exemption from royalties for oil production
in deep offshore waters (deeper than 200 metres) regardless of the
quantity of oil produced.

Payment of an annual fixed rental fee whose calculation criteria
is set forth in a ministerial decree based on the area in square kilo-
metres held by the concessionaires is also due.

Depending on the location and the areas and blocks held, it is
also common for concessionaires to agree with the state an addi-
tional financial participation (or compensation) to be paid in cash
to the state.

This financial compensation is normally of a fixed annual
amount during the exploration phase and during the production
phase it is a cash value equivalent to a certain percentage of the
oil produced, after deduction of the exploration, operational and
development costs.

For offshore production, the rates are normally progressive
between 2, 5 and 7 per cent, depending on the production quantities.

13 What is the customary duration of oil leases, concessions or licences?

Concessions normally provide for eight years of exploration and
another 25 years of development and production, which may be
extended for an additional 15 years.

The duration of the exploration phase for deep offshore areas
may exceed the eight-year term.

14 For offshore production, how far seaward does the regulatory regime
extend?

See question §.

15 |s there a difference between the onshore and offshore regimes? Is
there a difference between the regimes governing rights to explore for
or produce different hydrocarbons?

In general, the structure of the legal regime is the same for onshore
and offshore rights.
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Where the regime varies between onshore, shallow offshore and
deep offshore is in the different rates for calculation of royalties, the
duration of exploration or production phases, minimum required
drilling obligations and size of areas to be mandatorily relinquished
by the concessionaires.

The legal regime for exploration and production of the different
hydrocarbons is the same.

16 Which entities may perform exploration and production activities?
Describe any registration requirements. What criteria and procedures
apply in selecting such entities?

Any domestic or international company that demonstrates suffi-
cient technical and financial capability and expertise may perform
exploration and production activities, subject to being awarded such
rights following the applicable procurement procedures.

Article 20 of the Petroleum Law requires that any foreign com-
pany granted exploration and production rights must at least regis-
ter a branch office in Portugal.

17 What is the legal regime for joint ventures?

Portugal has legislation regulating consortia (Decree-Law 281/81),
which are contractual joint ventures between companies.

It is possible to set up a consortium regulated by Portuguese
law and, for example, having all operational matters governed by
the AIPN model of Joint Operating Agreements between companies.

Normally the Portuguese state requires that when a concession
is granted to more than one entity there be an external consortium
formally set up under Portuguese law, even where the more inter-
nal and operational matters between operators and non-operators
are regulated by the terms of a joint operating agreement or a joint
development agreement.

18 How does reservoir unitisation apply to domestic and cross-border
reservoirs?

Domestic unitisation is briefly regulated in article 46 of the Petroleum

Law and basically provides the following:

* where the petroleum field extends beyond the concession area
but does not reach another concession area, direct negotiation
with the state is provided for;

* where the petroleum field extends beyond the concession area
and reaches the area or areas of concessionaires which are not
adjacent to such field, a public tender process limited to the
affected concessionaires shall be promoted and the area shall be
integrated under the terms of the tender; and

® where the petroleum field comprises the concession areas of two
or more adjacent areas, the production may be carried out by
the concessionaires of the areas where the field extends to, if an
agreement is reached between them. If there is no agreement, the
government shall decide in favour of the area that is from a tech-
nical and economic viewpoint more efficient and shall redeem or
rescind the other area against payment of fair compensation to
such concessionaire.

There are no specific provisions in Portuguese internal laws regard-
ing cross-border unitisation, and as such they should be dealt with
under the umbrella of the international public international conven-
tions of which Portugal and Spain are signatories.

19 Are parental guarantees or other forms of economic support common
practice? Are security deposits required in respect of any work
commitment or otherwise?

The Petroleum Law (article 74) requires that concessionaires present
annually a guarantee of performance of the concession agreements
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and security for liabilities under the form of an on-first-demand
bank guarantee, a deposit in guarantee or an on-first-demand insur-
ance policy of the amount equivalent to 50 per cent of the budgeted
works for that year.

Additionally, the concession agreements normally require that
concessionaires have sufficient and adequate insurance coverage
with reputed national or international insurance companies for any
liabilities that may emerge from the performance of the contractual
works and activities.

Transfers to third parties

20 Is government consent required for a company to transfer its interest
in a licence, concession or production sharing agreement? Does a
change of control require similar approval? What is the process for
obtaining approval? Are there any pre-emptive rights reserved for the
government?

Pursuant to article 77 of the Petroleum law, all transfers of interest
in a concession agreement to third parties require the government’s
consent. It is also common for the concession agreements to require
such approval for all transfers of interest, including those among the
members of a consortium who jointly hold the concession rights.

Change of control in the concessionaire or in any company that
is party to the consortium holding the concession rights also requires
such consent.

The procedure requires that the concessionaire requests in writ-
ing beforehand the consent of the minister of the economy address-
ing such request to the DGEG.

It normally takes about 30 days for the consent to be obtained
and an additional 30 days for the execution of the relevant instru-
ments of assignment and adhesion.

Transfers of interest are normally subject to payment of a fixed
fee that is established by ministerial decree, which varies depending
on the contractual stage during which the transfer is made.

21 Is government consent required for a change of operator?

Indeed, it is normal for concession agreements to require the DGEG’s
consent for a change of operator.

those arising out of decommissioning. In certain circumstances,
criminal liability may also be charged upon them.

23 Are security deposits required in respect of future decommissioning
liabilities? If so, how are such deposits calculated and when does
their payment become due?

Although not specifically set for decommissioning related liabil-
ity, the performance guarantee required under article 74 of the
Petroleum Law seeks also to cover any liability or damages caused
to the state or any third parties from the oil activities, including
decommissioning.

Transportation

24 How is transportation of crude oil and crude oil products regulated
within the country and across national boundaries? Do different
government bodies and authorities regulate pipeline, marine vessel
and tanker truck transportation?

Pursuant to the legislation setting out the principles of the Portuguese
petroleum system (Decree-Law 31/2006), the free access to the activ-
ity of transportation of crude oil and crude oil products is ensured
on the basis of transparency, impartiality and without discrimina-
tion, provided there is compliance with the applicable national and
international regulations.

Maritime and land transportation of crude oil and crude oil
products is subject to licensing and is under the supervision of the
Ministry of Economy.

The construction, installation and functioning of pipeline struc-
tures are also subject to licensing by the same ministry.

25 What are the requisites for obtaining a permit or licence for
transporting crude oil and crude oil products?

Entities interested in carrying out this activity must apply for a
license to the Ministry of the Economy (addressed to the DGEG)
and must demonstrate compliance with several technical and finan-
cial requirements set forth in the existing regulations, as required by
the DGEG.

Decommissioning

Health, safety and environment

22 What laws or regulations govern abandonment and decommissioning
of oil and gas facilities and pipelines? In summary, what is the
obligation and liability regime for decommissioning? Are there any
other relevant issues concerning decommissioning?

The abandonment of oil fields and the decommissioning of oil drill-
ing sites (including the definitive termination of research and explo-
ration activities) are very briefly regulated in the Petroleum Law
(articles 47 and 48).

The decommissioning of drilling sites requires that a project be
submitted for prior approval by the DGEG.

The abandonment of an oil field should be preceded by a request
addressed by the concessionaire to the DGEG invoking technical or
economic reasons for the lack of its viability which must be decided
by the minister of the economy based on the DGEG’s grounded
opinion. It becomes effective 60 days after the concessionaire is noti-
fied of a positive decision taken by the minister.

Concession agreements normally provide for the joint and
several liability of the joint-venture parties for all damages and
other consequences caused to the state and third parties from the
works performed, the installations and drilling sites created and its
decommissioning.

Environmental law (under Decree-Law 147/2008) provide for
strict civil liability of the joint venture parties carrying out the oil
activities for all environmental damages caused by them, including
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26 What health, safety and environment requirements apply to oil-related
facility operations? What government body is responsible for this
regulation; what enforcement authority does it wield? Are permits or
other approvals required? What kind of record-keeping is required?
What are the penalties for non-compliance?

Portuguese law is consistent with the requirements set for these fields
in the rest of the EU, and most of its internal regulation on these
matters derives from EU directives.

This is true of article 70 of the Petroleum Law (basic principles),
Decree-Law 324/95 which was enacted in Portugal Directive No.
92/91/CEE regarding the minimum requirements for improving the
safety and health protection of workers during drilling activities.
It is also important to note the Government Decree No. 197/96,
which sets forth further health and safety requirements for extract-
ing industries through drilling, in particular offshore installations
and drilling zones.

Among other requirements on health and safety, the employer
must ensure that workplaces are designed, constructed, equipped,
commissioned, operated and maintained so that workers can per-
form their work without endangering their health and safety and
those of others. Indeed, employers must keep an up-to-date health
and safety record demonstrating that risks to workers’ health and
safety in the workplace have been determined and assessed, that
adequate measures were taken to meet the requirements of the law

Getting the Deal Through — Oil Regulation 2013



Barrocas Advogados

PORTUGAL

and that the design, use and maintenance of the workplace and
equipment are safe, and also that appropriate health surveillance
was introduced and that each worker was entitled to health surveil-
lance prior to and following the completion of duties.

As for environmental matters, there are several specific require-
ments that have to be met in order to ensure that the performance
of the activity has a minimum impact on the environment. It is par-
ticularly relevant to point out that under article 71 of the Petroleum
Law, prior to the commencement of the projects, the concessionaires
must submit, for the approval of the DGEG, the preventive meas-
ures and safety plans (contingency plans) that will be launched in the
event of an accident. Moreover, the concessionaires should adopt
best practices for minimising the environmental impact, protecting
the ecosystem and safeguarding the cultural art.

In this context, it is important to note the project of EU regu-
lation on safety of offshore prospection, exploration and produc-
tion activities, which is currently under discussion and will likely
strengthen even further the existing regulation, in order to prevent
future Deepwater-style accidents.

As opposed to health and safety matters, where supervision is
almost entirely developed by the Working Conditions Authority
(ACT), environmental supervision may be developed by several dif-
ferent entities, although they predominantly fall within the umbrella
of the National Environment Agency and thus of the Ministry of
Agriculture and Environment, always in coordination with the
DGEG.

The infringement of applicable rules may trigger administra-
tive offence procedures, which are promoted by the competent
enforcement authorities. Depending on the level of seriousness of
the infringement, the authorities may impose penalty fines and other
accessory sanctions, including but not limited to the suspension
of activity or performance of work at a given drilling site. Some
infringements may even involve criminal liability.

27 What health, safety and environmental requirements apply to oil and
oil product composition? What government body is responsible for this
regulation; what enforcement authority does it wield? Is certification
or other approval required? What kind of record-keeping is required?
What are the penalties for non-compliance?

Health, safety and environmental requirements regarding the use of
hazardous substances (including oil and oil products composition)
are specifically established throughout various types of industry, and
their origins are frequently connected with existing EU regulations,
such as the REACH Regulation on registration, evaluation and
authorisation and restriction of chemicals.

The supervising authorities are the same identified in the previ-
ous chapter, although it is important to underline the relevance of
the National Authority for Hazardous Waste (ANR), whose inter-
vention is particularly relevant since transporting operators of haz-
ardous substances have to keep an updated electronic record of the
traffic of said substances.

Operators are liable for the management of hazardous sub-
stances, which includes the costs connected with said management,
and have to ensure due processing of the hazardous waste and a
proper destination of the hazardous substances once they no longer
can be used.

Finally, again, the infringement of applicable rules may trigger
administrative offence procedures, which are promoted by the com-
petent enforcement authorities. Depending on the level of serious-
ness of the infringement, the authorities may impose penalty fines
and other accessory sanctions, including but not limited to the sus-
pension of activity or performance of work at a given drilling site.
Some infringements may even involve criminal liability.
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Labour

28 What government standards apply to oil industry labour? How is
foreign labour regulated and restricted? Are there anti-discrimination
requirements? What are the penalties for non-compliance?

Although there are some relevant collective bargaining agreements
applicable in the midstream and downstream areas of the oil indus-
try, the Portuguese Labour Code is the most relevant piece of legisla-
tion applicable in the upstream, as there are no specific collective
bargaining agreements applicable in this area.

Foreign labour rules may apply to the work performed in
Portugal by employees of foreign companies, to the extent the work
is performed under a secondment regime and provided that the min-
imum requirements of Portuguese law on certain aspects are met,
such as prohibition of termination of employment contracts without
fair cause, maximum working time periods, guaranteed minimum
resting periods, holidays, health and safety, equality of treatment
and non-discrimination, among other things.

The infringement of applicable rules may trigger administrative
offence procedures, which are promoted by ACT. Depending on the
level of seriousness of the misconduct, ACT may impose penalty
fines and other accessory sanctions, including but not limited to the
suspension of activity or performance of work at a given drilling site.

Taxation

29 What is the tax regime applicable to oil exploration, production,
transportation, and marketing and distribution activities? What
government body wields tax authority?

Aside from royalties on crude oil production (if and when applica-
ble), concessionaires are taxed for the corporate income they indi-
vidually generate at the general rates of tax law, as well as other
general taxes of the Portuguese tax regime.

The investments made during the exploration phase should be
accounted for as intangible assets which are amortisable if and once
oil production begins.

An excise tax on energy and petroleum-derived products is
levied on the production, transformation, refining and import of
several types of fuel and petroleum-refined products and other ori-
gins of fuels and is payable at the moment of its consumer market
introduction.

There are several different rates, exemptions and suspensions
depending on quantities and types of products in question.

Commodity price controls

30 Is there a mandatory price-setting regime for crude oil or crude oil
products? If so, what are the requirements and penalties for non-
compliance?

Crude oil and oil products are not subject to mandatory price setting
since Portugal has a free market framework.

Competition, trade and merger control

31 What government bodies have the authority to prevent or punish anti-
competitive practices in connection with the extraction, transportation,
refining or marketing of crude oil or crude oil products?

The Portuguese Competition Authority (PCA), a statutory body
independent from the Portuguese government, is the body responsi-
ble for the enforcement of competition law in Portugal, and there-
fore for preventing and punishing any anti-competitive or abusive
practices in the oil sector in Portugal. As far as the oil sector is con-
cerned, there are no sector regulators with concurrent competition
powers in Portugal.
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Update and trends

There are no specific proposals to change the legal framework,
although it may be affected, regarding procedures for award of
concessions, works programmes and conflicts of rights of different
economic activities, by the expected entry into force of an Act on
the principles of the regulation of Portuguese maritime areas and
also by the enactment of the EC Regulation on safety of offshore
prospection, exploration and production activities (which is under
discussion).

Portugal has a very large offshore area in the North Atlantic
under its control when compared to the size of its continental
territory. Given the new technological horizons of the industry,
the potential is there and is still largely unexplored. Still, a
commercially viable discovery is needed in order to foster more
interest in oil activities.

Besides the PCA, there is also a specialist competition court,
the Competition, Regulation and Supervision Tribunal, which
hears appeals against PCA decisions as well as decisions from other
regulatory bodies. Decisions of the Competition, Regulation and
Supervision Tribunal are subject to appeal to the higher courts

32 What is the process for procuring a government determination that a
proposed action does not violate any anti-competitive standards? How
long does the process generally take?

Other than in relation to merger control, it is not possible to obtain
a determination from the PCA on whether or not a proposed action
or agreement is compatible with Portuguese competition law.
Companies are responsible for their own assessment on the compat-
ibility of their activities with competition law, which may in any
event be challenged by the PCA or by the courts. Agreements that
infringe the statutory prohibition on restrictive agreements provided
in article 9 of the Competition Act (Law No. 19/2012, of 8 May
2012) will be deemed null and void, unless they meet the criteria laid
out in article 10 of the same Act or in relevant EU block regulations,
in which case they will be legally enforceable.

A concentration meeting the jurisdictional thresholds is subject
to mandatory notification under the Portuguese merger control
regime, and cannot be implemented before a clearance decision is
issued by the PCA. Following the entry into force of the Competition
Act, transactions are notifiable to the PCA if in the previous financial

year, the combined Portuguese turnover of the parties to the transac-
tion exceeded €100 million (net of directly related taxes) and at least
two of the parties had an individual Portuguese turnover exceed-
ing €5 million; or the transaction leads to the acquisition, creation
or reinforcement of a market share of 50 per cent or more on the
relevant national market; or the transaction leads to the acquisition,
creation or reinforcement of a market share of 30 to 50 per cent on
the national market, and at least two of the parties achieved indi-
vidually a Portuguese turnover of at least €5 million (net of directly
related taxes) in the previous financial year;

The Portuguese merger control regime in the Competition Act is
a two-phase process, encompassing an initial investigation (phase 1)
which may last up to 30 working days from the date the notification
becomes effective, and an in-depth investigation, if the PCA consid-
ers the transaction raises serious doubts as to its compatibility with
competition rules, which may last up to 90 working days from the
date of the notification.

International

33 To what extent is regulatory policy or activity affected by international
treaties or other multinational agreements?

Portugal is subject to EU Directives, such as those on oil rights,
public procurement and environmental matters, and is a party to
international conventions on the definition of sovereignty rights over
waters, continental shelf and their natural resources. It is also a party
to the OSPAR Convention on prevention and elimination of pollu-
tion from offshore installations.

Other than that, the regulatory policy and activity is not affected
by international treaties or other multinational agreements.

34 Are there special requirements or limitations on the acquisition of oil-
related interests by foreign companies or individuals?

Other than the obligation of registering a branch, the requirements
are the same for domestic and foreign companies and are the ones a
company must meet in order to be awarded a concession.

35 Do special rules apply to cross-border sales or deliveries of crude oil
or crude oil products?

Except for tax matters, there are no special cross-border regulations
on this subject.
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